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§26.41

§26.41 Default.

(a) General. The respondent may be
found in default, upon motion, for fail-
ure to file a timely response to the
Government’s complaint. The motion
shall include a copy of the complaint
and a proposed default order, and shall
be served upon all parties. The respond-
ent shall have 10 days from such serv-
ice to respond to the motion.

(b) Default order. The ALJ shall issue
a decision on the motion within 15 days
after the expiration of the time for fil-
ing a response to the default motion. If
a default order is issued, it shall con-
stitute the final agency action.

(c) Effect of default. A default shall
constitute an admission of all facts al-
leged in the Government’s complaint
and a waiver of respondent’s right to a
hearing on such allegations. The pen-
alty proposed in the complaint shall be
set forth in the default order and shall
be immediately due and payable by re-
spondent without further proceedings.

DISCOVERY

§26.42 Discovery.

(a) General. The parties are encour-
aged to engage in voluntary discovery
procedures, which may commence at
any time after an answer has been
filed. Parties may obtain discovery re-
garding any matter, not privileged,
that is relevant to the claim or defense
of any party, including the existence,
description, nature, custody, condition,
and location of any books, documents,
or other tangible things and the iden-
tity and location of persons having
knowledge of any discoverable matter.
For good cause, the ALJ may order dis-
covery of any matter relevant to the
subject matter of the action. To be rel-
evant, information need not be admis-
sible at the hearing, if the discovery
appears reasonably calculated to lead
to the discovery of admissible evi-
dence. Each party shall bear its own
expenses associated with discovery.

(b) Discovery in Program Fraud Civil
Remedies Actions. (1) Upon receipt of a
complaint, the defendant may, upon
written request to the Office of General
Counsel, review any relevant and mate-
rial nonprivileged documents, includ-
ing any exculpatory documents, that
relate to the allegations set out in the
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complaint. Exculpatory information
that is contained in a privileged docu-
ment must be disclosed; however, the
privileged document need not be pro-
vided.

(2) With the exception of the limited
discovery permitted under paragraph
(b)(1) of this section, unless agreed to
by the parties, discovery shall be avail-
able only as ordered by the ALJ. The
ALJ shall order only that discovery
that he or she determines is necessary
for the expeditious, fair, and reason-
able consideration of the issues, is not
unduly costly or burdensome, and will
not unduly delay the proceeding. Dis-
covery of privileged information shall
not be permitted. The request for ap-
proval sent to the Attorney General
from the General Counsel or designee,
as described in 31 U.S.C. §3803(a)(2), is
not discoverable under any cir-
cumstances. The ALJ may grant dis-
covery subject to a protective order
under §26.44.

(c) Authorized discovery. The following
types of discovery are authorized:

(1) Requests for production of docu-
ments. (i) Any party may serve upon
any other party a written request to
produce and permit the party making
the request, or someone acting on the
requestor’s behalf, to inspect, copy,
test, or sample any designated docu-
ments or electronically stored informa-
tion—including writings, drawings,
graphs, charts, photographs, sound re-
cordings, images, and other data or
data compilations stored in any me-
dium from which information can be
obtained—translated, if necessary, by
the respondent into reasonably usable
form, or to inspect, copy, test, or sam-
ple any designated tangible things that
constitute or contain matters within
the scope of §26.42(a) and which are in
the possession, custody, or control of
the party upon whom the request is
served.

(ii) The request shall set forth, either
by individual item or by category, the
items to be inspected, and describe
each with reasonable particularity.
The request shall specify a reasonable
time, place, and manner of making the
inspection and performing the related
acts. The request may specify the form
or forms in which electronically stored
information is to be produced.
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